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COMMONWEALTH OF MASSACHUSETTS 
SUPREME JUDICIAL COURT 

No. 2019-P-1253 
 

BOSTON REDEVELOPMENT AUTHORITY 
d/b/a BOSTON PLANNING AND 
DEVELOPMENT AGENCY  
                                                Plaintiff-Appellant 

 
v. 
 
BOSTON PRIVATE BANK AND TRUST 
COMPANY, et als, 
                                       Defendants-Appellees 

 
BOSTON REDEVELOPMENT AUTHORITY APPLICATION 

FOR FURTHER APPELLATE REVIEW 
 

I. REQUEST FOR FURTHER APPELLATE REVIEW 
 

 The Decision of the Appeals Court for which Further Appellate 

Review is requested held that when the high bidder at a foreclosure 

auction signed a memorandum of sale with foreclosing mortgagee 

Boston Private Bank (“Boston Private”), the foreclosed property was 

conveyed to the bank in fee simple, and Boston Private’s subsequent 

“…violat(ions) of the power of sale and breach(es) of the duty of good 

faith and fair dealing” were “irrelevant”.  Pursuant to Massachusetts 

Rule of Appellate Procedure 27.1, Appellant Boston Redevelopment 

Authority d/b/a Boston Planning and Development Agency (“BRA”) 

Supreme Judicial Court for the Commonwealth    FAR:   FAR-27805      Filed: 8/31/2020 12:00 AM



2 
 

also seeks review of the Appeals Court holding that, after a public 

foreclosure auction, mortgagee Boston Private Bank permissibly 

conveyed the “foreclosed” property to a third-party Investor-Trustee 

who was not a “purchaser… at public auction” as required by G. L. 

c. 183, § 21, the Statutory Power of Sale.  Appeals Court 

Memorandum at 4.1 

This Decision eviscerates two hundred years of judicial 

precedent holding that any non-judicial foreclosure conveyance which 

does not strictly comply with the requirements of G. L. c. 183, § 21 is 

void.  It is clear error, and doctrinally dangerous, as clearly shown 

here where, as “plausibly alleged” in the dismissed BRA Second 

Amended Complaint, these conveyances were “to… take title to the 

Property… solely for the purpose of eradicating the (BRA’s 

Affordable Housing) Covenant… (and) that Boston Private Bank’s 

foreclosure process was unlawfully tainted by the Bank’s decision to 

                                                           
1   The memorandum of sale was never performed because the highest 
bidder repudiated the purchase, and Boston Private Bank then 
executed a “Massachusetts Foreclosure Deed by Corporation”, 
deeding the mortgaged residence to itself, for $210,000.00: less than 
the prevailing bid of $385,000, and despite multiple bidders who 
made forty-three bids higher than the opening bid of Boston Private.  
RA I, 210; Hearing Transcript at p. 23, RA II, 82. 
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convey the Property to itself after the highest bidder… defaulted, 

rather than giving the second highest bidder an opportunity to 

purchase… or selling the Property at another public auction”.  

November, 2018 Denial of Dismissal, Addendum 2, p. 4.  

Both the substantial public interest in strictly-compliant non-

judicial foreclosures, and the compelling public interest in affordable 

housing creation and preservation, are endangered by these Appeals 

Court holdings.2  Review of a decision having broad implications and 

far-reaching consequences for both affordable housing preservation 

and the integrity of the foreclosure process merits Further Appellate 

Review by the Supreme Judicial Court.   

II. STATEMENT OF PRIOR PROCEEDINGS 
 

The BRA’s original and Amended Verified Complaints against 

Defendants Boston Private Bank and Trust Company (the “Private 

Bank”) and Janet Blake, Trustee of the 21 Warren Street Realty Trust 

(the “Trustee”) allege, inter alia, violation of the Power of Sale in the 

                                                           
2   As the Attorney General of the Commonwealth observed in the 
Statement of Interest of the Amicus Curiae, the Commonwealth has 
important interests in the integrity of non-judicial foreclosures in 
Massachusetts, and “in safeguarding publicly-subsidized, affordable 
housing for moderate-income residents of the Commonwealth.”  
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foreclosure conveyance of the Property between Boston Private and 

the Trustee.  After conducting initial discovery, BRA was granted 

leave to amend its complaint for a second time to include additional 

defendants (Mikhail Starikov and Fred Starikov, the “Investor-

Purchaser”), as well as additional factual allegations and causes of 

action for intentional interference with a contractual relationship and 

civil conspiracy.   

In July and August 2018, Boston Private and the Trustee each 

filed Motions to Dismiss.  In their initial Motions to Dismiss, the 

Bank insisted that the BRA’s rights under the Deed Rider Covenant 

for Affordable Housing (the “Covenant”) were foreclosed as soon as 

the “gavel dropped” at the foreclosure auction and the Bank and 

Investor-Purchaser executed a Memorandum of Sale.  In November, 

2018, the Superior Court (Davis, J.) issued a Decision and Order 

denying Defendants’ Motions, on the grounds that the BRA had 

plausibly alleged that the “… Bank conspired with [Investor-

Purchaser] to take title to the property in its own name solely for the 

purpose of eradicating the Covenant…”.  Exhibit B, Decision and 

                                                                                                                                                               

Amicus Curiae Brief of the Attorney General at pp. 5-6.  
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Order at 4.  Consequently, the Superior Court (initially) held that “the 

Bank may be liable to the BRA for violating its duty of good faith and 

reasonable care,” a violation of which “can, in turn, invalidate an 

otherwise lawful sale conducted pursuant to a power of sale.”  Exhibit 

B,  Decision and Order at 4.  This first Superior Court judge held that 

“accepting the allegations in the BRA’s Complaint as true, […] there 

is at least a plausible basis for the Court to conclude that [the Bank’s] 

foreclosure process was unlawfully tainted by the Bank’s decision to 

convey the Property to itself after the highest bidder, Mr. Starikov, 

defaulted, rather than giving the second highest bidder an opportunity 

to purchase the Property or selling the Property at another public 

auction.”  Appendix 2, Judge Davis’ Decision and Order at 4.   

After service of the Amended Complaint, Defendants filed 

Answers, Counterclaims and Cross-claims, and then on January 2, 

2019, Boston Private filed a Motion for Judgment on the Pleadings 

which was joined by the Trustee.  In its Motion, Boston Private again 

argued before a second Superior Court judge that the BRA’s rights 

under the Covenant were “foreclosed at the moment when Boston 

Private and Mikhail [Starikov] signed the Memorandum of Sale…”.   
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The second  judge accepted the Defendants’ contentions that the high 

bidder’s mere signing of the Memorandum of Sale conveyed the 

Property to the Bank and extinguished the BRA’s Affordable 

Covenant, even though the Memorandum of Sale was repudiated by 

the Investor-Purchaser and the Property was thus neither conveyed 

pursuant to the Memorandum of Sale nor by public auction.  

Appendix 3, p. 9.  The dismissing judge opined that the violations of 

the power of sale found by Judge Davis “…occurred after the 

execution of the Sales Agreement (and so) are simply not relevant.”  

Id., p. 12. 

The BRA appealed the Dismissal to the Appeals Court, and 

subsequently sought Direct Appellate Review, which was denied by 

this Court.  Upon briefing by the parties, and an Amicus Curiae Brief 

on behalf of the Attorney General, the Appeals Court in a rescript 

opinion declared that “…Boston Private Bank acquired the property 

when (Defendant) Michael Starikov executed the memorandum of 

sale, (and therefore) BRA’s claims that the sale violated the statutory 

power of sale or breached the duty of good faith and fair dealing were 

properly dismissed.”  Appeals Court Memorandum at p. 4, and fn.6.   



7 
 

The BRA has not sought reconsideration by the Appeals Court. 

III. STATEMENT OF FACTS 
 

The deed-restricted affordable residence at 21 Warren Street, 

Charlestown, MA (the “Property”) is a wheelchair-engineered 

condominium in Boston constructed with the benefit of zoning and tax 

advantages to make it both affordable to low- and moderate-income 

families and wheelchair-accessible.  In 2014, Elizabeth Gastevich 

purchased the Property after BRA determined that she was a qualified 

buyer.  

The Property utilized public funding and  subsidies, which were 

secured by an affordable housing mortgage and Covenant, which 

contained Maximum Resale Price limitations. Title and deed 

restrictions limiting the pool of potential purchasers to income-

qualified families for use as a residence, and limiting the profits that 

could be realized from the publicly-subsidized Property, were 

designed to preclude conveyance of the Property to investors for 

resale.  

Ms. Gastevich financed her purchase of the Property with a 

mortgage from Boston Private Bank, to which the BRA Mortgage was 
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subordinated.  When Ms. Gastevich died on November 18, 2015, her 

estate defaulted on Boston Private’s Mortgage.  

Boston Private’s mortgage required that any Notice of Sale be 

sent to the BRA, and any foreclosure sale undertaken pursuant to the 

Notice of Sale was to strictly comply with the terms of the Notice.  

The Covenant allowed for Boston Private itself to acquire title to the 

Property at foreclosure auction free of the affordability and use 

restrictions absent any qualified bidders, but preserved the Covenant 

restrictions if the Property was acquired otherwise: 

Other provisions of this Covenant notwithstanding, a 
mortgagee may hold a mortgage or security interest in the 
Premises and may acquire title to the Premises by 
foreclosure or instrument in lieu of foreclosure; upon 
either such acquisition, the covenants, restrictions and 
options contained in this Covenant shall terminate and 
have no further effect; provided that any mortgage or 
security interest held for such Premises was originated in 
compliance with Sections 3, 4, 5, 6, 7, 8, 10 and 11 of 
this Covenant. 

 
Covenant at ¶11 (emphasis added).  Here, neither scenario occurred:  

the Bank itself neither acquired title to the Property by prevailing bid 

at a public auction nor by deed in lieu of foreclosure.   

On December 6, 2017, the Bank held a public auction at the 

Property.  In the Notice of Sale and at the public auction, it was 
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announced to all bidders that the residential Unit would be conveyed 

subject to the BRA restrictions: including the residential use restriction 

and the Maximum Resale Price (which was $236,516).  If the Bank 

made any bid at all, it made the lowest bid received at the foreclosure 

auction, and forty-three (43) higher bids were made by other bidders.   

After completion of the auction, the Private Bank and Defendant 

Starikov entered into the Memorandum of Sale in which the Private 

Bank agreed to sell the Property to Starikov for $385,000, and, “…in 

the event that the successful bidder at the foreclosure sale shall 

default…, the Mortgagee reserves the right to sell the property by 

Foreclosure Deed to the second highest bidder”.  RA II, 24.      

Upon the BRA’s notice to Defendant Starikov that the BRA 

intended to enforce the Covenant’s income and residence restrictions 

against him, the “winning bidder” (Defendant Fred Starikov, as 

assignee of Defendant Michael Starikov) notified the Bank that: 

he would not purchase the Affordable Unit according to the 
announced auction terms and the Memorandum of Sale 
executed by his assignor.  RA I, 211. 

 
Simultaneous with the repudiation of the purchase terms and 

requirements of the Memorandum of Sale, Defendant Fred Starikov 
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offered to buy the affordable unit for the same amount with no 

contingencies if the Bank would take title to the Property in its name, 

then deed the Property to him without stating that the conveyance was 

subject to the Covenant.  As the BRA alleged in its Verified 

Complaint, the sole purpose and intent of this post-auction agreement 

between the highest bidder’s assignee and Boston Private was to erase 

the protections and limitations established in the Affordability 

Covenant applicable to the Property.  The terms of this private sale, 

independent of the foreclosure auction, were neither advertised nor 

offered to the other auction bidders, nor was there opportunity for a 

qualified bidder to purchase the Property at a new auction.  

Some seven weeks after the failed auction, after agreeing with 

Fred Starikov upon the terms of a Purchase and Sale Agreement, 

without further public Notice, without contacting or offering the 

Property to the second highest bidder, and despite forty-three other, 

higher bids, the Bank conveyed the affordable, wheelchair-accessible 

residence to itself.  Again, without further public notice or auction, on 

January 31, 2018, one week later, Boston Private sold the Property for 

$385,000.00 at a private sale to Trustee Janet Blake.  While not the 
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basis for its decision, this conveyance was misunderstood by the 

Appeals Court as its Memorandum states, inaccurately, that Trustee 

“…Janet Blake (to whom Boston Private conveyed the Property) was 

the assignee of the assignee of the highest bidder.”  Appeals Court at 

p. 5.3  

IV. ISSUE OF LAW RAISED BY THIS APPLICATION 
 

The following issues of law here presented were properly raised 

and preserved below in the Superior Court:  

Did the Appeals Court err in holding that the foreclosing 

mortgagee acquired title in fee simple to the mortgaged Property post-

auction by signing a memorandum of sale? 4  

Did the Appeals Court err in holding that the foreclosing 

mortgagee’s post-memorandum “…violat(ions) of the statutory power 

                                                           
3   These facts are undisputed.  Hearing Statements of Private Bank 
counsel: Highest bidder “…defaulted under the memorandum of 
sale”), RA II, 82; Brief of Boston Private, p. 18: “[Defendant] Mikhail 
[Starikov] defaulted on the Memorandum of Sale”. 
4 The Appeals Court construction of the bidder default acquisition 
process is nearly impossible to reconcile with the reality of property 
law.  That is, the Appeals Court held that “Upon the execution of the 
memorandum of sale, ownership of the property transferred to Boston 
Private as the mortgagee”.  Memorandum at p. 4.  If so, on what 
terms?  At what price?  By what writing?   
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of sale” and “…breach(es of) the dut(ies) of good faith and fair 

dealing… were properly dismissed” because “they are irrelevant”?5 

V.  THE APPEALS COURT RULINGS THAT FORECLOSING 
MORTGAGEES ACQUIRE FEE SIMPLE TITLE WHEN A 

MEMORANDUM OF SALE IS SIGNED WITH A HIGH 
BIDDER, AND THAT THE MORTGAGEE’S SUBSEQUENT 

VIOLATIONS OF THE STATUTORY POWER OF SALE ARE 
“IRRELEVANT” EVISCERATE “STRICT COMPLIANCE” 

FORECLOSURE JURISPRUDENCE.  

The Appeals Court decision affirming the Trial Court Dismissal 

of the BRA claims, if left unreviewed, enshrines unsupported and 

unsound doctrines into the long-established precedent that non-

judicial foreclosure conveyances are “wholly void” unless the 

foreclosure is conducted in strict compliance with G. L. c. 183, § 21, 

and with the mortgagee’s duty of good faith and fair dealing.6  United 

States Bank Nat'l Ass'n v. Ibanez, 458 Mass. 637, 646, (2011).  Strict 

adherence to § 21 precludes any foreclosure conveyance except “... by 

public auction, …to the purchaser or purchasers… in fee simple…”.  

The Appeals Court committed clear error when it disregarded the 

                                                           
5 Appeals Court Memorandum at 4, 5. 
6 James B. Nutter & Co. v. Estate of Murphy, 478 Mass. 664, 668 
(2018) (“…statutory power of sale is far more than a mere contractual 
shorthand; §21 establishes affirmative requirements that a mortgagee 
must meet in order to foreclose by power of sale….  Failure to strictly 
adhere to the requirements of § 21 renders a foreclosure sale void.”) 
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requirements of the Power of Sale and ruled that Boston Private 

lawfully acquired title to the Property by signing a Memorandum of 

Sale with a high bidder who then refused to perform.  A, infra.  

The Appeals Court also erred in its holding that Boston 

Private’s post-memorandum violations of the Statutory Power of Sale 

and breaches of its duties of good faith and fair dealing were properly 

dismissed because they were irrelevant.  Each and every one of these 

violations arose before Boston Private deeded the Property to itself, 

and, consequently, before Boston Private deeded the Property to the 

Investor Trustee.7  The Trial Court’s effort to explain away this flaw 

as “addition of another unnecessary step in the transaction …”, and 

the Appeals Court’s insistence that “(r)ecording a deed which 

eliminated the covenant and named Boston Private as the owner did 

nothing more that document the then-existing legal entitlements” do 

not excuse deeding the Property post-auction to itself: as Boston 

                                                           
7 The Investor-Purchaser’s refusal to buy the Property under the terms 
of the Memorandum of Sale and the offer to buy the Property if 
Boston Private would first take title itself to wash away the 
Affordability covenant were simultaneous.  RA I, 211.  Nine days 
later, Boston Private deeded the Property to Boston Private for 
$210,000; six days after that, Boston Private deeded the Property to 
Janet Blake, Trustee, for $385,000.00.  RA I, 123 and 129, 
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Private was undisputedly not “the purchaser… by public auction”, 

as required by G. L. c. 183, § 21.  Indeed, this Court has expressly 

held that a violation of that power of sale which arose a year after the 

until-then-lawful deed voided the conveyance.  Smith v. Provin, 86 

Mass. 516, 518, 4 Allen 516 (1862).  B, infra. 

 A.  AS BOSTON PRIVATE BANK WAS NEVER A 
PURCHASER BY PUBLIC AUCTION, THE BANK’S 

CONVEYANCE OF THE PROPERTY TO ITSELF WAS 
VOID. 

 
1.  The Statutory Power of Sale Permits Only Conveyance 

of Property By Public Auction to a Prevailing Purchaser. 
 

The requirements of G.L. c. 183, § 21 are unavoidable, as are 

the reasons for these requirements.  This Statutory Power empowers 

mortgagees to take families’ homes by private process, without 

judicial imprimatur:  

Recognizing the substantial power that the statutory 
scheme affords to a mortgage holder to foreclose without 
immediate judicial oversight, we adhere to the familiar 
rule that "one who sells under a power [of sale] must 
follow strictly its terms. If he fails to do so there is no 
valid execution of the power, and the sale is wholly 
void." 

 
United States Bank Nat'l Ass'n v. Ibanez, 458 Mass. 637, 646 (2011); 

                                                                                                                                                               

respectively. 
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accord, 146 Dundas Corp. v. Chemical Bank, 400 Mass. 588, 593 

(1987) (“General Laws c. 183, § 21, requires that the sale be by public 

auction...”).  No foreclosure conveyance other than a conveyance to a 

prevailing “…purchaser… by public auction” satisfies this command. 

The importance of the protections against unfair or 

“sweetheart” foreclosure sales reflected in the Statutory Power 

requirements that non-judicial foreclosures can only be effected “by 

public auction”, and foreclosed properties can only be deeded to a 

prevailing “purchaser” is apparent.  These protections become 

worthless if foreclosing mortgagees may simply sign a memorandum 

of sale with a prevailing bidder, accomplish the repudiation of the 

purchase, and then “sell” the Property to itself, or, indeed, anyone, 

free of the public auction requirements. 

2. This Court Has Already Addressed a Mortgagee’s 
Choices Where a High Bidder Defaults on a Purchase 

Pursuant to a Memorandum of Sale. 
 

Directly contrary to the Appeals Court holding in this case, this 

Court has already instructed mortgagees that a foreclosing entity has 

three options for selling a property after default by an auction high 

bidder: (1) declare that the next highest bidder may purchase the 
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property; (2) resell the property promptly; or (3) re-advertise the sale 

for another day.  146 Dundas Corp. v. Chemical Bank, 400 Mass. 588, 

594, (1987).  The Court of Appeals for the First Circuit has made 

explicit that “…resell the property quickly” permits only the 

“reauction” of the property while the bidders are still assembled: 

Massachusetts law requires sale of foreclosure property 
by public auction. […] ‘In mortgage foreclosure sales, if 
the highest bidder fails to pay, the trustee of the property 
may declare that the next highest bidder may purchase 
the property, may resell the property promptly, or may 
readvertise the sale for another day.’ Courts have 
explained that efforts to ‘resell the property promptly’ 
must take place at the public auction, not through a 
private sale which is not advertised to the public.  

 
States Res. Corp. v. Architectural Team, Inc., 433 F.3d 73, 82 (2005) 

(emphasis added).  Instead, the Bank simply deeded the Property to 

itself - conduct precluded by G. L. c. 183, § 21 and by this Court’s 

holding in Dundas, supra.  

3. Nothing in Cases Addressing the Foreclosure of a 
Mortgagor’s Right of Redemption “Salvages” Any Foreclosure 
Conveyance Other Than By Foreclosure Deed to a Successful 

Purchaser By Public Auction.  
 

Despite the unequivocal requirements of the Statutory Power of 

Sale, the Appeals Court relies upon three decisions determining when 

a mortgagor’s rights of redemption terminates, and this Court’s 
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holding in Bevilacqua v. Rodriguez, 460 Mass. 762, 775 (2011); 

Outpost Café, Inc. v. Fairhaven Savings Bank, 3 Mass. App. Ct. 1 

(1975); Williams v. Resolution GGF Oy, 417 Mass. 377 (1994); White 

v. Marcarelli, 267 Mass. 596 (1929).8  In every single one of these 

cases, the property was conveyed pursuant to the foreclosure sale 

agreement to the successful bidder at the foreclosure auction, as 

required by G. L. c. 183, § 21.9   In every single one of these cases, 

the sole issue was whether the successful bidder “by public auction” 

                                                           
8 The other decision cited in support of the Appeals Court’s 
remarkable holding was Santiago v. Alba, 77 Mass. App. Ct. 46 
(2010): a decision affirming the title of a mortgagee foreclosing by 
entry, where the Statutory Power of Sale was indeed irrelevant. 
9   Appellees offer no rationale for their claim that a repudiated 
memorandum of sale affects only the BRA’s property rights.  It is an 
absurd notion that where the contracting parties refuse to perform 
according to an agreement, a non-contracting party suffers the only 
loss – here extinguishment of protected public Affordability interests.  
See, e.g., 17A Am. Jur. 2d Contracts § 711, discussing choice of 
remedies for Breach of Executory Contract.9  To the contrary, it is 
“black letter law” that the consequences of a repudiation, rescission  
or annulment of an executory contract, if any, are the claims of the 
two contractual parties against the other arising from a wrongful 
repudiation: 

In rescinding a contract, and in enforcing rights growing 
out of such rescission, one would expect to look only to 
the other party to the contract. The nature and effect of 
rescission are such that they can have no consequences 
except as against the other party to the contract. 

Nash v. Minnesota Title Ins. & Trust Co., 163 Mass. 574, 582 (1895). 
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lawfully acquired the property.  Except for Bevilacqua, supra, none of 

these cases involved any claims that the conveyance violated the 

Statutory Power, and, indeed, the absence of such a claim was part of 

the basis for the confirmation of the sale contemplated in the 

memorandum.  White v. Marcarelli, 267 Mass. 596, 598-599 (1929) 

(“If a foreclosure sale is fairly conducted and there is no defect in 

the proceedings, the right of the intervener to redeem is gone when 

the contract of sale was made with the purchaser at the auction.”).  In 

Bevilacqua, of course, the foreclosure conveyance was void because 

it violated the Power of Sale.  Id. at 772. 

Lacking any authority for its holding that a memorandum of 

sale could convey a foreclosed property to any entity other than a 

successful bidder, the Appeals Court seized upon language in 

Bevilacqua where the “mortgagee” was the high bidder, and so post-

auction, “owned” both the legal and equitable title; the unremarkable 

statement that “the mortgagee owns the legal and equitable interests in 

the property and the mortgage no longer exists” quoted in the 

Decision, and cited on nearly every page gives no support to the “title 

sprung effulgent” doctrine which is the sole basis for the decision.   
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More puzzling, the case cited by the Appeals Court in its 

Memorandum (and in Bevilacqua) explained exactly when an auction 

memorandum unites title: 

"When the [mortgagee buys] at the foreclosure sale and 
[gives] a deed to [himself], [the mortgagee] end[s] the 
equity of redemption of the mortgagor…"  Once the 
mortgagee has purchased the property by foreclosure 
deed, '[t]he land [is] no longer mortgaged land. With 
relation thereto the [mortgagee] [is] no longer the 
mortgagee thereof holding title thereto for security, but [is] 
the owner thereof free from the mortgage.'" 

 
Santiago v. Alba Mgmt., 77 Mass. App. Ct. 46, 49 (2010). 

In short, no Massachusetts decisional authority gives any 

support for the Appeals Court holding that G. L. c. 183, § 21 permits 

any foreclosure conveyance except one in fee simple to the successful 

purchaser by public auction.   

B.  THE APPEALS COURT HOLDING 
“IRRELEVANT” BOSTON PRIVATE’S VIOLATIONS 
OF THE POWER OF SALE AND BREACHES OF THE 

DUTY OF GOOD FAITH AND FAIR DEALING IS 
CLEARLY ERRONEOUS. 

 

The first Trial Court Judge held that the BRA plausibly alleged 

that the Covenant-stripping between Boston Private and the Investor-

Purchaser Trustee voided the conveyance because it violated the 
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power of sale and breached Boston Private’s duty of good faith and 

fair dealing to the BRA as a holder of a restrictive deed covenant.  

Appendix 2, pp. 2-3.  The Appeals Court disregarded this holding… 

because the alleged violations and defects in the sale 
occurred after the memorandum of sale was executed, 
they are irrelevant. 

 
Memorandum at 4.10  This is contrary to Smith v. Provin, 86 Mass. 

516 (1862).  There, the mortgage contained a Power of Sale, and upon 

default the mortgagor’s title was foreclosed “…by a public sale and a 

deed”.  Id., 518-519.  However, the Power of Sale required the 

recording of an Affidavit “…containing a statement of compliance 

with the requirements of the [Power of Sale] …within one year after 

the sale”; the Affidavit was not recorded until three years after the 

sale.  Even though the Power of Sale violation occurred long after the 

conveyance, this Court held that the post-conveyance violation voided 

the foreclosure.  Smith v. Provin, 86 Mass. 516, 518-519 (1862), cited 

with approval in Pinti v. Emigrant Mortgage Company, Inc., 472 

Mass. 226, 243 (2015).  

                                                           
10   “BRA’s claims that the sale violated the statutory power of sale or 
breached the duty of good faith were properly dismissed.”  Id. at 5, 
n.6 
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The Appeals Court opinion immunizes a bank’s conduct once 

an auction bidder signs a memorandum of sale, even where the bank 

violates the Power of Sale and its duty of good faith and fair dealing.   

Respectfully submitted, 
 
BOSTON REDEVELOPMENT 
AUTHORITY d/b/a BOSTON PLANNING 
AND DEVELOPMENT AGENCY  
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